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6. Master and Servant (§§ 107 (5), 205 (6)*)— Injuries to Servan 
— Assumption of Risk — Shifting Conditions. — If the foreman, in the 
discharge of a nonassignable duty, assured the plaintiff that the wire 
was dead, there was nothing upon which the doctrine of assumed 
risk or shifting conditions could rest. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 674, 699.] 

7. Appeal and Error (§ 197 (3)*) — Questions Not Raised Below — 
Variance. — The objection that plaintiff recovered on a different state 
of facts than those alleged in the petition cannot be raised for the 
first time on appeal. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 562.] 

Error to Corporation Court of Lynchburg. 

Action by Harry N. Gordon against the Lynchburg Traction 
&. Light Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Caskie & Caskie, of Lynchburg, for plaintiff in error. 

Volney E. Howard and H. C. Featherston, both of Lynch- 
burg, for defendant in error. 

JEFFRIES et al. v. JEFFRIES' EX'R. 
June 13, 1918. 
[96 S. E. 197.] 

1. Infants (§ 90*) — Appearance — Guardian ad Litem.— Where at- 
torney for one defendant was appointed guardian ad litem for in- 
fants interested in the litigation, but no answer was filed by him as 
guardian ad litem, an indorsement by such attorney of an order of 
revival, "Seen," was insufficient evidence of acceptance of the office 
of guardian ad litem, and did not amount to an appearance of the 
infant by his guardian. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 478.] 

2. Judgment (§ 243*) — Persons Not Parties. — A bill to set aside a 
deed, which simply alleged that defendant had fraudulently conveyed 
plaintiffs property to his wife, was insufficient to sustain a judgment 
against remainderman under such deed, where such remainderman 
did not appear, although the deed was introduced in evidence. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 278.] 

3. Judgment (§ 112*) — Default — Notice. — Failure to appear in re- 
sponse to a notice by' publication is not a confession of the allega- 
tions of a bill, and defendant is not bound by depositions taken pre- 
vious to such publication; and such is true, under Code 1904, § 3232, 
providing that one publication may be notice of all proceedings in a 
cause subsequent to the completion of the order. 

[Ed. Note.— For other cases, see 8 Va.-W. Va. Enc. Dig. 240.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Cancellation of Instruments (§ 35 (1)*) — Deed — Parties. — In an 

action to set aside a deed for fraud, vested remaindermen under the 
deed are necessary parties. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 902.] 

5. Appeal and. Error (§ 187 (3)*) — Matters Reviewable — Saving 
Objections. — Although there was no objection as to the want of 
proper parties below, the Supreme Court of Appeals will remand 
an action to set aside a deed for fraud, where vested remaindermen 
were not made parties. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 549.] 

(Additional Syllabus by Editor.) 

0. Equity — Pleading— Allegations as to Parties.— A person cannot 
be made a party by simply naming him as a defendant and serving 
him with process. The bill must contain averments showing some 
cause for relief against him, else he is no party to the litigation. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 130.] 

7. Depositions— Notice of Taking— Statute.— In a suit in equity 
against a nonresident who does not appear, where proof is offered 
in the form of depositions, the defendant is entitled to notice of the 
time and place of taking them, else they cannot be read against him. 
This notice may be constructive, as well as the notice to commence 
the suit. But there must be notice of some kind and this notice 
must be given before the depositions are taken. Notice afterwards 
comes too late. Nor does Code, § 3232, providing that one order of 
publication or notice shall be sufficient notice of all subsequent pro- 
ceedings, authorize the use of depositions taken before an order of 
publication was issued. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 556.) 

Appeal from Circuit Court, Prince William County. 

Bill by Eustace Jeffries, revived in the name of his executor, 
against James P. Jeffries and others. Decree for plaintiff, and 
defendants appeal. Reversed and remanded, with directions. 

C. B. Nicol, of Alexandria, R. A. Mclntyre, of Warrenton, 
Howard W. Smith, of Alexandria, and Bppa Hunton, Jr., of 
Richmond, for appellants. 

Moore, Keith, McCandlish & Hall, of Fairfax, Wm. H. 
Gaines, of Warrenton, John S. Barbour, of Fairfax, and Gren- 
ville Gaines, of Warrenton, for appellee. 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



